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AN ORDINANCE TO AMEND CHAPTER 48 OF THE CITY CODE TO PROVIDE
A MANDATORY INCLUSIONARY HOUSING PROGRAM AND A HOUSING
TRUST FOR LOW-TO MODERATE-INCOME RESIDENTS

WHEREAS, there is a severe shortage of affordable rental and owner-occupied
housing within the City for residents having low and moderate incomes; and

WHEREAS, the affordable housing crisis will only worsen due to the overall lack of
housing supply, and because housing costs have risen much faster than wages of many City
residents; and

WHEREAS, numerous jurisdictions throughout the country have implemented
mandatory or voluntary inclusionary zoning policies to set aside a certain percentage of units
in a new development as affordable housing for low and moderate income households; and

WHEREAS, inclusionary housing programs that are mandatory have proven to be
more successful than voluntary programs at generating affordable units; and

WHEREAS, City Council believes that the health, safety and welfare of City residents
will be better served through the passage of this Ordinance, which will address the shortage of
affordable housing through implementation of a mandatory inclusionary zoning policy.

NOW, THEREFORE, THE COUNCIL OF THE CITY OF WILMINGTON
HEREBY ORDAINS:

SECTION 1. A new division, Division 4, is hereby added to Chapter 48 (“Zoning”),
Article IV (“Residence Districts”) by adding the following underlined language to read as

follows:
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DIVISION 4. - INCLUSIONARY HOUSING

Sec. 48-181. - Purpose and intent.

The City declares that the provision of a decent home and a suitable living environment

for all is a priority of the highest order; and that this priority is consistent with state, regional

and national policies. The purpose of this chapter is to enhance the public welfare through

increasing the production of housing affordable to eligible households. In order to encourage

utilization of the city's land in a manner consistent with local housing policies and needs, the

city requires new, converted or renovated housing developments to include a proportion of

housing units that shall be affordable to persons of low and moderate income. Accordingly,

the provisions of this chapter are intended to:

(a)

(b)
(
(d)

[

()

Advance the city’s compelling interest in providing additional housing throughout
the city that is affordable to households of low and moderate income levels;

Implement the goals, policies, and objectives contained in the city's comprehensive
development plan;

Ensure diverse housing options continue to be available for persons and/or
households with low and moderate incomes;

Maintain a balanced community by encouraging the finite supply of developable
land to provide housing opportunities appropriate to meet various needs and income
levels;

Ensure the availability of housing with better access to jobs in the city and thereby
promoting household economic mobility through increased access to public transit;

Improve the opportunity for low and moderate income residents to elevate their
economic status and enable them to utilize their resources for other necessary
pursuits, such as education, food, and saving for retirement; and

Sec. 48-182. - Scope.

The scope of the requlations set forth in this chapter are as follows:

(a)
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The existing zoning map and underlying zoning regulations governing all
properties in the city shall remain in full force and effect. The regulations contained
within this chapter shall be overlaid upon, and shall be imposed in addition to, said
existing zoning regulations. Except where it is_otherwise explicitly provided,
whenever the following overlay requlations are at variance with said existing
underlying zoning regulations, the requlations of this chapter shall apply.

This chapter shall apply to all new residential developments in the city that involve
the creation of ten or more dwelling units, whether rental or ownership. This
includes new housing units created by: new construction; renovation that increases
the number of residential units from the number of units in the original structure;
or conversion of an existing building or other structure.

Whenever the following regulations are at variance with historic district requlations
of article I X of this chapter, the more stringent requlations shall apply whereas not
to impact designated historic structures or buildings.




Sec. 48-183. - Exemptions.

This chapter shall not apply to:

(a)
(b)

Residential developments with a total of less than 10 dwelling units.

Publicly subsidized multi-family residential property governed by the Wilmington
Housing Authority.

Sec. 48-184. - Requirements for Provision of Affordable Housing Units.

(@) Number of units to be provided: All developments including a residential
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component which are subject to this chapter shall be required to set aside a
minimum of 15% of the total number of dwelling units as affordable units that shall
be made available for rent or sale to eligible households.

Fractions: If when applying the percentage to the total number of units to determine
the number of affordable units, the resulting number of affordable units includes a
fraction of a unit, this fraction, if over one-half, shall be rounded up to the next
whole number. If the resulting number of affordable units includes a fraction of a
unit equal to or less than one-half, the fraction shall be rounded down to the next
whole number.

Sale, Lease or Rental of Affordable Units: Affordable units shall be set aside for
sale or rental to eligible households and shall be restricted for occupancy only by
eligible households set forth in this chapter.

Relationships to other organizations: Subject to the approval of the department of
land use and planning, developers may elect to work with a local nonprofit housing
provider to distribute, maintain or operate the units in accordance with the
requirements and intent of this chapter.

Duration of affordability; legal restrictions: Affordable units shall be rented or sold
subject to deed covenants, contractual agreements, and/or other mechanisms
restricting the use and occupancy, rent levels and sales prices of such units to assure
their affordability. All restrictive instruments shall be subject to review and
approval by the department of land use and planning. Affordable units shall be
subject to restrictions that to the extent legally possible shall preserve the permanent
affordability (in perpetuity) of the units, but in no case shall be fewer than 30 years.
Affordable units purchased or rented by eligible households shall be subject to a
deed rider that is approved as to form by the department of land use and planning
and resale prices shall be calculated in accordance with the methodology set forth
in the approved deed rider.

Sales prices: Initial purchase prices and resale prices of affordable ownership units
shall be established so that households are not required to spend more than 30% of
the income of a household earning 80% of area median income, with a ten-percent
window adjustment, for annual debt service on a mortgage (at 30-year fixed-interest
rates at the time of initial sale), taxes, insurance, and condominium or homeowners
fees with no more than a 5 percent down payment, including any required entrance

deposit.




Rental costs: Payment of housing and related costs for affordable rental units shall
be established so that households are not required to spend more than 30% of the
income of a household earning 80% of area median income, with a ten-percent
window adjustment, for monthly rent and utilities (excluding cable and telephone
service). Affordable rents shall not exceed the current fair market rents set by the
U.S. Department of Housing and Urban Development.

Marketing plan: Affordable units must be rented or sold using marketing and
selection guidelines approved by the department of land use and planning.

Preference for city residents and persons employed within the city. Unless
otherwise prohibited by a federal or state agency under a financing or other subsidy
program, not less than 70% of the affordable units shall be initially offered (a) to
individuals whose primary residence is in the city, (b) to households that include
an individual who attends or attended a public school in the city, (c) to persons
employed at least 30 hours per week within the city, or (d) in accordance with the
inclusionary zoning quidelines as approved by the department of land use and

planning.

Sec. 48-185. — Standards for Affordable Housing Units.

@

(b)
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Location of affordable units. Affordable units shall be dispersed throughout the
development so as to ensure a true mix of market-rate and affordable housing.

Comparability. Affordable units shall be comparable in size and materials to the
market rate units in a development and consistent with local needs for affordable
housing. Rental or ownership of affordable units shall proportionally mirror the
project as a whole and affordable units should be sold if a majority of the units in
a development are offered for sale.

Unit size. Except as otherwise authorized by the department of land use and
planning, affordable units shall contain one or more bedrooms. The bedroom mix
among the affordable units shall be proportionate to that of the development as a
whole.

Rights and privileges. The owners or renters of affordable units shall have all rights,
privileges and responsibilities accorded to market-rate owners or renters, including
access to all non-fee amenities within the development.

Timeliness: New affordable units shall be built in a timely manner, with a specific
phasing and construction schedule as outlined by the applicant and upheld in the
approved participation agreement, with said schedule established before the
issuance of the certificate of occupancy from the department of land use and
planning. Phasing should be such that for every eight market rate units constructed,
one affordable unit is constructed.




Sec. 48-186. - Administration and enforcement.

(a)
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Inclusionary zoning quidelines. The department of land use and planning shall
adopt inclusionary zoning gquidelines for the implementation and administration of
this chapter. The guidelines shall be reviewed and updated as needed by the city
council.

Affordable Housing Plan. As part of the reqular site plan or for rezoning purposes,
the applicant shall first submit to the department of land use and planning an
affordable housing plan. The plan shall describe, in detail, how the applicant intends
to comply with the requirements of this chapter. The plan shall indicate the number
of units in the project and the number of affordable units required broken down by
bedroom and square footage.

Approval. The department of land use and planning shall review whether the intent
of inclusionary zoning has been carried out by the applicant. If the department
deems that it has, it shall recommend approval of the affordable housing application
as part of a site plan. Alternatively, the department may request additional
information from the applicant, and may reject or require _amendments to a
proposed affordable housing plan if the proposed plan is incomplete or fails to meet
the requirements of this chapter or affordable housing regulations.

Participation agreement: After the affordable housing plan has been approved, a
city/developer participation agreement incorporating the approved affordable
housing plan shall be executed by the applicant, signed by the head of the
department of land use and planning, and recorded with the New Castle County
Recorder of Deeds. The agreement becomes an explicit acknowledgement of the
affordability requirements and shall refer to the scope of the project, including the
terms of affordability, as described by the affordable housing plan approved by the
department. The agreement shall stipulate that an affordable housing declaration of
restrictions shall be recorded with the deed and referenced with the deed prior to
the occupancy of the project. The city/developer participation agreement shall be
legally binding as part of the building permit issued for construction. No building
permit for the project shall be issued prior to the execution of the city/developer
participation agreement.

Reporting. The department of land use and planning shall prepare an affordable
housing report and present it to city council annually. The purpose of the report is
to measure the overall effectiveness of the affordable housing provisions of this
chapter and recommend any necessary amendments to this chapter.

Violations and penalties. Violations of the requirements in this chapter shall be
subject to the penalties set forth in City Code section 48-31(a). Further, no
certificate of occupancy shall be issued if these inclusionary housing laws are not
followed.

Additional remedies. In addition to the penalties set forth above, the city solicitor
shall be authorized to enforce the provisions of this chapter, including participation
agreements, regulatory agreements, covenants, resale restrictions, promissory
notes, deeds of trust, and other requirements placed on affordable units by civil
action and any other proceeding or method permitted by law. The remedies




provided for herein are not exclusive and shall not preclude the city from any other
remedy or relief to which it is entitled to under law or equity.

Sec. 48-186. — Affordable Housing Trust

The City hereby establishes an Affordable Housing Trust to assist low-income
borrowers obtain housing. A contribution shall be made for all dwelling units not designated
as Inclusionary Housing. The contribution shall be One-Hundred Dollars ($100,00) per One-
Thousand Dollars ($1,000.00) of permit construction valuation and shall be payable at the time
of issuance of a Certificate of Occupancy. This fund shall be used to construct, purchase, and
maintain permanently affordable homes.

Sec. 48-187. - Severability.

The provisions of this section are specifically made severable in accordance with the
general severability provisions of section 1-9 of the City Code. If a court of competent
jurisdiction shall adjudge invalid the application of any provision of this chapter to a particular
property, development, building or structure, such judgment shall not affect the application of
said provision to any other property, development, building or structure not specifically
included in said judgment.

SECTION 2. This Ordinance shall become effective immediately upon its date of passage by
the City Council and approval by the Mayor.
First Reading........ March 7, 2024
Second Reading.....March 7, 2024
Third Reading......

Passed by City Council,
President of City Council
ATTEST:

City Clerk

Approved this day of , 2024

Mayor
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SYNOPSIS: This Ordinance amends Chapter 48 of the City Code by establishing a mandatory

inclusionary housing program and a housing trust that is intended to help address the severe shortage
of affordable housing in the city.

FISCAL IMPACT: The Fiscal Impact of this Ordinance is unknown at this time.
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